STS 110/PP 103B/MS&E 197: Lecture #5, January 21, 2009
Mill and Liberty (continued)
At the end of lecture # 4, I stated Mill’s Presumption in Favor of Liberty 

(PFL) to be followed in this course and which I urge you to join me in adopting in 

everyday life. 

To repeat, by Mill’s PFL I mean his position of adopting from the outset a general and consistent posture/position in favor of liberty. Mill’s PFL can be unpacked into the following 4 propositions: 

1. in light of what it enables, facilitates, and, given human nature, sometimes fosters, agental liberty (L) is always to be regarded apriori as a good thing;

2. agental L is always to be respected and deferred to, unless it warrants being overridden in a particular case;

3. deference to agental L sometimes should be overridden, depending on the agent, action, and action context; BUT
4. the burden of proof for overriding lies on the shoulders of advocates of overriding, i.e., those who wish to limit the freedom of the agent in question, not on the shoulders of those who defer apriori to agental liberty.

Having adopted a PFL, Mill notes that, hermits aside, we live in society and that unrestricted exercise of individual liberty would likely undermine the vital resource of liberty itself and turn society into chaos. So Mill asked: under what conditions can the liberty presumption – i.e., the presumption in favor of liberty (PFL) -- possibly be overridden and agental liberty be coercively restricted (i.e., against the agent’s wishes)? 
His answer is expressed in a famous principle, one of enormous, perhaps unmatched historical and contemporary importance: Mill’s Harm (to Others) Principle, often called simply “Mill’s Harm Principle.” 

E. Mill’s Harm (to Others) Principle (henceforth also to be referred to as LLP1 [liberty-limiting principle # 1]): 


‘The liberty of an agent may (possibly) be coercively restricted/limited if doing so is reasonably necessary (in order) to prevent the agent from unjustifiably harming others.’

What, you may and should ask, does the phrase “reasonably necessary” mean, or what criteria does an action have to satisfy to be “reasonably necessary” for achieving some goal or objective? A course of action (COA) is “reasonably necessaryO” (RN) for/in relation to (realizing) an objective O (e.g., preventing unjustifiable harm from being done to an other) if an only if (a) the COA in question would in fact be effective in realizing O, and (b) there are no alternative courses of action that are less coercive or harmful to the agent but that would still lead to realizing O. Example, using deadly force against someone about to stab an innocent victim may be reasonably necessary to prevent that person from taking an innocent life (vs. begging the would-be stabber not to do it), but using deadly force against a person who is interrupting a speaker would not be reasonably necessary since the less coercive option of removing the heckler from the premises is available. 


It is Mill’s view that, for adults of sound mind, that is, for all but children and adults not of sound mind, there is no other reason that can justify L limitation. As he says on p. 9, “…the only purpose for which power can rightly [= justifiably] exercised over any member of a civilized community, against his will [= coercively], is to prevent harm to others.”


Mill’s Harm Principle is also explicitly stated on p. 53 of On Liberty: 

“Acts of whatever kind, which, without justifiable cause, do harm to others, may be – and in the more important cases, absolutely require to be – controlled by the unfavorable sentiments and, when needful [reasonably necessary], by the active interference of mankind.” (in other words, if the “unfavorable sentiments “ of the public toward the action won’t do the trick!) 

Mill’s Harm Principle comes in two versions (the Private Harm Principle [LLP1a]  and the Public Harm Principle [LLP1b]) and can be applied in two temporal ways (retrospectively and prospectively):

A. The Private Harm Principle (LLP1a)

In PROSPECTIVE form, i.e., “before the fact” (ante facto) looking forward in time toward the agent’s possibly carrying out a specific action not yet carried out: 

coercively restricting an agent’s liberty (re carrying out that action) may possibly be justified if doing so is reasonably necessary to prevent the agent’s action from causing unjustifiable injury to or harming an “other”, OR from creating an unreasonable risk of doing so.

In RETROSPECTIVE form, i.e., “after the fact” (post facto) looking backward in time toward an action of the agent that has already taken place:

coercively restricting an agent’s liberty after the fact (e.g., via jail, fines, or removal from office) may possibly be justified if doing so is reasonably necessary to punish the agent for having caused the unjustifiable harm to an “other” or for having created an unreasonable risk of such harm’s being visited on an “other” (AND/OR to deter the harming agent and, indirectly, others from acting in such a harmful or harm-risking manner in the future).
Note the careful qualifications in these formulations:

1. “may”

2. “other”

3. “reasonably necessary”

4. “harm”

5. “unjustifiable”


6.  unreasonable risk (high likelihood vs. remote possibility)

B. The Public Harm Principle (LLP1b)


There are other kinds of conduct that rarely cause clear, direct, and substantial harm to any specific person or group, but that may be said to cause harm to “the public”, “society”, “the state”, or to important public institutions or practices. Examples: counterfeiting money, smuggling, income tax evasion, illegal immigration, contempt of court, violations of zoning and anti-pollution ordinances, etc. 


Such actions have a tendency to weaken public institutions or other ‘social goods’ in whose effectiveness, stability, integrity, or health virtually all members of society have a significant stake. If such conduct were allowed to become general, the institutions or social goods in question would be undermined, to our great collective and perhaps ultimately individual loss. 


The Public Harm Principle is as follows:


Coercive restriction of an agent’s liberty may be justified if that coercive restriction is reasonably necessary to prevent injury or harm to institutions or to ‘common goods’ putatively in the public interest, or to prevent situations from occurring that would pose an unreasonable risk of such harm being done. 


Of course, this is the prospective/before the fact/forward looking version of LLP1b . There is also the retrospective/after the fact/backward look version as well, just as there was for LLP1a.


As previously noted, John Stuart Mill thought that the Harm Principle was the only valid principle for justifying restrictions of an agent’s liberty. This is also known as the “extreme classical liberal position.” (Not to be confused with what is popularly referred to as “liberalism” in our day.) We shall shortly ask whether there might be any other valid LLPs (liberty-limiting principles), and, if there are, under what conditions they may be validly invoked.


Note 1: harming others via one’s actions/policies/practices is neither a “necessary” nor a “sufficient” condition that justifies limiting an agent’s liberty. Explanation: harming others is not a necessary condition, since there may be other occasions where liberty limitation is justified and no harm to others has been done or risked; nor is harming others a sufficient condition: the harm an agent does to an other may be justified, as in some cases of self-defense. But while harming others is neither necessary nor sufficient for liberty limitation, it IS sufficient to justify CONSIDERING limiting the agent’s liberty.


Note 2: One problematic aspect of the harm principle as currently formulated has to do with the fact that notion of “harm” it relies on – rooted, I claimed, in basic human needs violation – is too vague; it needs to be more precise. A second problematic aspect is that if one were to allow just “any” old harm, regardless of nature or magnitude, to justify limiting an agent’s liberty we’d risk becoming a police state. So, then, what harms are “actionable” under LPP1? 

Let’s address both of these problems. We can define harm, previously characterized in terms of impeding, violating, or undermining one or more underlying basic human needs, as…

…the “violation”, “invasion”, “setting back” or “disadvantaging” of an affected party’s interest,  

where by “interest” is meant not simply that which is the object of the party’s/patient’s desire, but rather “something in which the affected party arguably has a genuine stake” (because, at bottom, of either the individual’s BHNs or because there a strong social consensus that any party has a stake in the something in question and that consensus is ultimately linkable back to some BHN).


Now, certain interests have come to be deemed in our society (and in many other societies) as sufficiently important that they are singled out as “protectable interests” (PIs); our legislative and legal system has identified and codified many such PIs and taken the position that LLP1 can be invoked to consider coercively limiting an agent’s freedom (prospectively or retrospectively) where the action in question involves the violation or setting back or one or more PIs. Among the PIs recognized by our society are the interests on one’s physical integrity, possession of one’s (legally acquired) property, in one’s good reputation, in personal privacy, in the non-occurrence of incest, in the non-occurrence of adultery, in giving one’s voluntary consent to medical procedures to be done on one, in not being discriminated against because of one’s gender, etc. 


There is an ongoing societal struggle to elevate certain interests into the realm of PIs and to demote certain interests currently treated as PIs down to the domain of mere (non-protectable) interests. For only with respect to those interests (namely the PIs, the protectable ones) is LLP1 invocable. Put differently, LLP1 is invocable ONLY WHEN THERE ARE PROTECTABLE INTERESTS OF OTHERS THAT ARE AT STAKE. If no protectable interests seem to be at stake LLP1 cannot reasonably be invoked to consider limiting agental liberty, e.g., simply to stop someone from making an insensitive comment. THAT IS A CRITICALLY IMPORTANT CONDITION THAT MUST BE SATISFIED FOR LLP1 TO BE INVOCABLE!!!!!!!!!!! 


Examples: are there Protectable (individual or societal) Is in any of the following? 

in workplaces being non-harrassing? (Criteria?); 

in procreative freedom independent of age and technology? 

in a ‘straight army’?

Even if so, an action’s invading, violating, or setting back one or more PIs of an affected party/stakeholder/patient is not by itself sufficient to justify limiting the agent’s liberty; it is, however, a good reason or valid ground for seriously considering doing so, even if we subsequently decide that the harm done or likely to be done if the agent’s liberty is not limited is outweighed by the harm done by coercively restricting the agent’s liberty (i.e., overriding the liberty presumption) and therefore decline to restrict the agent’s liberty. For example coercively restricting the liberty of an agent who has bad breath or body odor from getting close to anyone who might be grossed out by it. 


So, in deciding whether to invoke LLP1 we often have to carry out a delicate balancing act: determining or estimating the harm done or likely to be done to affected parties’ PIs and also taking into account the harm always done by limiting an agent’s liberty (interest); since restricting the liberty of an agent is always a bad thing to do (since it violates the agent’s PI in liberty, if we are going to limit an agent’s liberty the harm to others that is involved must be non-trivial for agental liberty to be justifiably restricted. 


Example: paparazzi photographer Ron Girella who ‘hounded’ Jackie Onassis while she was living on 5th Avenue in NYC. How would one analyze this situation in terms of the PFL, PIs, and Mill’s LLP1?

1. RG has a PI in being able to pursue gainful employment (re BHN categories 1, 2)

2. RG has a PI in being able to choose his profession and in being able to pursue it as he sees fit (vs. in certain authoritarian societies not governed by the PFL, where one’s profession is sometimes chosen for one and assigned to one);

3. Jackie O had a PI in not being continually “harassed” – what criteria apply here? Being photographed repeatedly up close against one’s will? --  “in public” (criteria here? In her apt, in the vestibule of her building, on the sidewalk outside her building?.

4. Certain sectors of the public have an interest in “knowing about” (criteria?) the lives of “public people.” But the question is, is this I protectable? I fail to see how it is relatable to one or more underlying BHNs. Hence I don’t see this as a protectable interest, hence I don’t see this as something over which Girella or the public can invoke LLP1 against JackieO.

5. The judge who heard the case decided not to ban RG from taking photos of JO in the future, but to prohibit him from coming within 50 yards of her in doing so. (This is what has come to be known as a “time, place, and manner” restriction on an agent’s liberty. Rather than outright prohibition of a certain action, an adverbial limit is placed on how the agent is allowed to exercise it. Analogous to the limit on certain speech acts and artistic expression.) The idea is to see if there is a way in which all the PIs in question can be harmonized rather than to protect one by prohibiting one or more others. Of course if a paparazzi taking pictures of someone somehow caused them to get seriously sick and did so independent of how far away they were when taking the pictures, then the gravity of the harm might justify outright prohibition of the act = overriding the liberty presumption as applied to RG’s action.) Another point here is that the “harm” done to JO’s protectable interests was judged much greater than the harm that would be done to done to Girella’s liberty interest (as reflected in the PFL) by coercively restraining him by means of the time/place/manner restriction that the judge imposed.  

Important Point re Mill’s Consequentialism: Mill is NOT a “hedonic utilitarian,” i.e., he doesn’t think that the only consequences of action or practice or policy that we ought to take into consideration in deciding what is the right thing to do and whether to limit agental liberty are those and only those that cause pleasure or pain. That was Jeremy Benthem’s viewpoint. Mill does regard himself as a “utilitarian,” BUT of a quite specific, non-hedonic type. Page 10 of ON LIBERTY contains a memorable passage: 


“I regard utility as the ultimate appeal on all ethical questions; but it must be utility in the largest sense, grounded on the permanent interests of man as a progressive being. Those interests, I contend, authorize the subjection of individual spontaneity to external control only in respect to those actions of each which concern the interests of other people.”

Here we see virtually everything we have said about Mill coming together: 


-- Mill has a morality (sense 3) in mind; note the use of “ultimate” and “all”; for Mill, whatever it means, there’s nothing more fundamental than “utility”, it’s the ultimate standard of right and wrong; and note that he sees that as being so for “all” ethical questions. So, his morality of “utility” is one that he regards as comprehensive as well as ultimate. 


-- the linkage of morality to human nature (ethics—utility—human nature)


-- implicit reference to human nature as fixed (“permanent interests of man”) 

-- implicit reference to individuality as a BHN (speaks of man as a “progressive being” impelled toward development from within) 


-- implicit reference to liberty (“spontaneity” of action), 


-- his PFL (“only” certain one class of actions can warrant restricting liberty), and 


-- his LLP1 (“interests of other people’, where he obviously means not just any old interests of others but rather what we just called “protectable interests”). 


-- “other people” (here, at least, non-human animals don’t seem to count as “others” that could have PIs that could warrant invoking LLP1.



STUDY THIS QUOTE WITH CARE!! 
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