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Lecture # 7: 1/26/09

The LLPs Concluded: LLP3-6.

LLP3: Principle of Legal Paternalism (LP)


1. Statement of LLP3: coercive limitation of a (non-harming) agent A’s liberty may possibly be justified if doing so is reasonably necessary to keep A from harming him/herself.
2. Let us begin with the distinction between 

(a) an action that is directly and intentionally self-harming, and 

(b) an action aimed at some other goal but that risks harm to the agent;

re a: if we are dealing w/ an action that is directly self-harming (one that violates a PI that if violated by another party  would count as the other party harming the agent) and is self-regarding (i.e., there are no other people whose PIs are jeopardized by carrying out that self-harming action), then if there are reasonable grounds for thinking that the would-be self-harming action is NFV (not fully voluntary), the coercive intervention can be justified only until an objective determination is made whether the action is voluntary: if it is found so to be (under what criteria?), then the Liberty Presumption should prevail; if it isn’t then continuing intervention is justified until but only until it is found to be voluntary upon reexamination.  

re b: if we are dealing w/ an action that is not directly self-harming, but rather an action that is aimed as some other good and that creates a risk of harm to self, then we have to ascertain whether the action is “unreasonably risky.” Five factors that enter into the determination of whether a risk is “reasonable” or “unreasonable”: 

i.. the magnitude of the harm risked, 

ii. the probability of that harm resulting to one from the given course of action, 

iii. the probability that that course of action will in fact lead to the desired goal; 

iv. the value or importance to the risker of achieving that goal; and 

v. how necessary taking that risk is to achieving that goal (i.e., are there less risky alternative courses of action that would be just as likely to yield achievement of that goal?).

So, the greater the magnitude of the harm risked, the greater the likelihood that this harm will result from the risky course of action, the less the probability it’s likely to yield the desired goal, the less the value or importance of achieving that particular goal, and the less necessary the proposed risky course of action is, the more that risk merits being termed “unreasonable.”  

Conversely, the less the magnitude of the harm risked, the less the likelihood that this harm will result from the risky course of action, the greater the probability that the action is likely to yield the desired goal, the greater the value or importance of achieving the desired goal, and the more necessary the proposed risky course of action is (because there are few or no alternatives that would do the trick of realizing the desired good), then the more that risk merits being termed “reasonable.” 

IF a course of action carries with it an unreasonable risk, then a temporary presumption of NFV (‘not fully voluntary’) is justified, thereby justifying temporary coercive intervention to determine if the agent is really acting voluntarily; IF the agent is determined to be acting voluntarily, and IF the action is really primarily self-regarding, then public authorities should pull back and let Mill’s presumption in favor of liberty prevail. 

IF it is determined that the proposed course of action is NOT FULLY VOLUNTARY (or if the action is covertly other-regarding, i.e., risks harming protectable interests of others), then temporary coercive intervention is justified as long as that is the case (e.g., via LLP1). 

3. Conditions for LLP3 to be invoked: 

i. the harm involved must be such that it would count as the violation of a PI if carried out against the agent by someone else (vs. by the agent against him/herself);

ii. the action must be primarily self-regarding; this, of course, appeals to Mill’s distinction between self-regarding and other-regarding actions;

iii. there are reasonable grounds for thinking that the would-be self-harming action is not fully voluntary, either because it’s a case of direct, deliberate self-harming, or because, in the case of actions aimed at something else, the action involves a risk to the agent which is so apparently unreasonable as to create a presumption of non-voluntariness.

Note: in cases where coercive intervention is justified, it’s only justified as long is needed to determine whether the agent’s action is not fully voluntary (NFV), and if it is NFV, only as long as that NFV state or condition continues. 

4. Examples: motorcyclists, bicyclists, and helmets

5. perhaps there’s a sixth factor in determining whether a risk is reasonable or unreasonable: the ratio of C1bi to C1biv, i.e., the ratio of the harm risked to the level of importance or value the risker attaches to the goal (‘unencumbered riding’). 

6. The covertly other-regarding nature of the action of riding one’s motorcycle helmetless.

LLP4: The Extreme Paternalism Principle (EPP)


1. Statement of EPP: coercive limitation of a (non-harming) agent A’s liberty may possibly be justified if doing so is reasonably necessary to A’s realizing a benefit B. 

2. Examples: General Lewis Hershey re the draft, the occasionally proposed National Service Requirement, “all kids must stay in school until age 16”, Mao and the intellectuals, the judge and the 11 year old girl who sought an abortion (?); 

3. big problem with this principle: if invoked it may coercively substitute C’s judgment about what is or would be beneficial/good for A for A’s own voluntary judgment about what is/would be beneficial/good for herself or himself. This undermines the Freedom Presupposition. 

4. Also, it’s often far from clear that the action that would be forced on the agent is or would be really reasonably necessary to actually achieve the good/benefit allegedly being imposed on the agent in question; and the EPP  if blithely used can engender social conflict, homogenization, and even dictatorship;

5. Conditions for invocation: 

a. the alleged benefit or good being coercively forced on the agent must be a CONSENSUALLY AGREED UPON, SIGNIFICANT INDIVIDUAL BENEFIT to the compelled party (cf. a not-to-be-violated PI in the case of LLP1 and LLP3. This is really 3 conditions: 



i. what is being forced on the individual is a bona fide benefit/good for the compelled individual; 



ii. is a significant benefit; and 



iii. is consensually regarded as a significant good for the individual;


b. the liberty limitation being imposed must be reasonably necessary to achieve such a good; and


c. there must be reasonable grounds for thinking that the agent’s decision not to go after such a ‘benefit’ (which others want to coerce him/her to realize) is significantly NFV [not fully voluntary], e.g., by being a premature or naïve decision or one based on ignorance; 

6. Example: General Eucation Requirements at SU: 

is what  is forced on the student a benefit, a significant one, and consensually agreed upon (by, e.g., the faculty)? If the requirement were not in place, would the action of only taking courses in one’s major be not fully voluntary? Perhaps, peer pressure or societal pressure.

LLP5: The Principle of Legal Moralism (LM)

1. Statement of LLP5: coercive limitation of an agent’s liberty may possibly be justified if reasonably necessary to prevent or punish her/his    “sin”/”inherently moral behavior”/”grave moral transgressions.”


2. Examples: adultery, fornication, sodomy, sado-masochism, 


prostitution, cruelty to animals, “public nudity” a la the Indiana 


statute addressed in the U.S. Supreme Court case included in the 


reader, desecration of the flag, incest, and mistreatment of corpses;



3. Justification: Lord Devlin: There are “acts of wickedness so gross 


and outrageous that protection of others apart, they must be 


prevented at any cost and punished with exemplary severity.” 


4. comments on cruelty to animals; 


5. analysis of attempts to criminalize prostitution; 


6. dangers of going after “victimless” “morals offenses” (with police “vice squads”): selective enforcement (only going after homosexual sodomy), entrapment, bribery, and fewer police resources available for going after major harms visited against victims;   
         


7. the society- and time-dependent “practices” characteristic of prostitution can be distinguished from the “essence” of prostitution: exchange of fleeting access to one’s body in exchange for money;


8. Most of the contingent context-dependent aspects of prostitution, e.g., pimps, drugs, violence, can be taken care of with LLP1 or, in the case of public solicitation of clients, LLP2.



9. Prostitution’s essence is still regrettable because it is antithetical to the fulfillment of BHNs (belongingness and esteem needs). More resources should be made available to prostitutes to give them a chance 
not to have to have resort involuntarily to something that is harmful (BHN-throttling) to themselves;  


10. Conclusion: Most “morals offenses” carried out in public are “actionable” (can be ‘reached’) under other LLPs, and those carried out in private invite the waste of police resources or selective enforcement, entrapment, and taking resources from addressing other more serious harms. I fail to see any conditions under which LLP5 is plausibly invocable.

LLP6: The Social Welfare or Benefit to Others Principle

1.Statement of principle: coercive restriction of an agent’s liberty may possibly be justified if doing so is reasonably necessary (RN) to benefit others.  


2. Examples: 


SF hotel tax, 


national park system, 


San Mateo public golf course, 

proposal in San Jose to build a new ballpark for the SF Giants on public   land, 

the state of Va’s proposal to spend $163 million on infrastructure (roads, etc) for the proposed Disney Civil War park; 


Mid Peninsula Open Space District in San Mateo and Santa Clara counties



3. this principle can be dangerous if left unqualified


4. Why LLP6 is thought to be needed: many important benefits can’t be realized if contributions are left as voluntary or shouldered solely by users (e.g, property taxes used to build new schools are imposed even on families without children); the “characteristic escalation effect”: if contributions to realize a societal benefit are voluntary, then that raises the average price by those who haven’t withdrawn, which may impel some of them to withdraw, which leads to higher burdens for those left, etc. 


5. Conditions that must be satisfied for it to be invoked:

a. only if what is at stake is a collective societal good/benefit (compared with the individual benefit of LLP4)

b. only if there is a societal consensus that the collective good is important; (henceforth: consensual collective benefit = CCB)

c. only if the coercive liberty limitation (e.g., via increased taxation) is reasonably necessary to attain the CCB involved; 


So, the essence of the matter is that LLP6 (The Social Welfare or Benefit to Others Principle) can be invoked to consider limiting the liberty (typically via taxes) of some to benefit others only for consensually recognized collective societal benefits not realizable in less coercive ways (e.g., by making payments voluntary).

6. One reason why this principle is needed is that some benefits are “indivisible” and can’t be made available only to those who pay; if voluntary, “freeloaders” will run amok; e.g., fresh air and healthy public environment re garbage collection; We can’t plausible go around and ask if people have paid their park of the tax and only if they have will we collect their garbage or allow them to breath clean air or obtain emergency police services. 

7. a public parks or museum system; sometimes it’s hard to say if LLP6 or LLP1b is being invoked: is consideration being given to liberty being coercively limited to (a) prevent a societal harm (LL1b) or (b) realize a societal benefit (LLP6)? Often depends on what the baseline or starting point is. 

*

An overarching/integrative example: 

The Palo Alto Card Room Prohibition Ordinance of 1993.

The article from which the following extracts were taken is entitled “Card Rooms Banned: P.A. Prohibition Takes Effect in July,” by Carolyn Jung, published in the San Jose Mercury News, January 27, 1993, pp. C1, C5. 

In January 1993, P.A. City Council members voted 6-1 to prohibit any new card rooms from opening in Palo Alto as of July 20, 1993. As related in the above-cited article, City Council members made various arguments in support of their policy positions. Let’s look at several of them. 

Councilwoman Liz Kniss: “As I listened to the community, I didn’t hear any desire or need for card rooms…So why should we keep something on the books that no one wanted and that would stir up the pot so much every time it came up?”

Councilwoman Lanie Wheeler, who voted against the ordinance: “I don’t feel there is anything inherently wrong in playing cards…There are locations in town, granted limited ones, where a use permit may not come under the same problems as this last one did.”

Council members decided to look into city ordinances regarding card rooms in September 1992 when Dan Pojanamat, owner of the Perfect Catch restaurant at 3295 El Camino Real, sought to open a five-table card room. Pojanamat’s card-room proposal met zoning regulations that bar such businesses within 250 feet of homes and schools. 
Nevertheless, council members denied the proposal, saying, according to the article, “that they were concerned the card room would be detrimental to the neighborhood.”
Pojanamat later sued Palo Alto in Santa Clara Sup. Ct. for denying his request, alleging that a Morman conspiracy was behind the banning ordinance. According to the article, he observed that “nine Mormans spoke at the hearings against the card room and noted that Councilman Ron Anderson also is Morman.” City officials vigorously denied those allegations. 
Even if Pojanamat won in court, it would be a pyrrhic victory since the new ordinance prohibits new card rooms. According to the article, “Council members Ron Anderson, Joe Huber, and Jean McCown...indicated that they would consider amending the ordinance to allow Pojanamat to operate a card room for a limited time if he wins his lawsuit.”
At the time, the only card room in Palo Alto, the 13-table Cameo Club, was also on El Camino Real, a mile south of Pojanamat’s restaurant. However, the article related, new zoning regulations will force the Cameo Club to close July 20, 1993. 
*

What LLPs and LLP-related concepts are at work in this policy debate?

Note: On Wednesday, January 28, we shall discuss the second major ethical concept of the course, Justice, and its related criteria and principles. 
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